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1850M Street, NW, 11th Floor
Washington, D.C 20036
Telephone: (202) 828-7453

Jay C Keithley
Vice President
Law andExternalAjftlirs
United Telephone Companies

Ms. Donna R. Searcy, Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20036

Iune 24, 1993

RE: In the Matter of The Bell Operating Companies' Tariff for e 800 Service
Management System, TariffF.C.C. No.1, Transmittal N . 1

800 Data Base Access Tariffs, CC Docket No. 93-129

Dear Ms. Searcy:

Attached are the original and five copies of the Reply to Oppositions to Application for
Review in the proceeding referenced above.

If you have any questions, please feel free to call.

Sincerely,

~£!::~
Vice President
Law and External Affairs
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D. C. 20554 FEDERN..CC».tMUNICAnOOSC()I4lSSlON
(J~ CfTHE SECRETARY

In the Matter of

The Bell Operating Companies'
Tariff for the 800 Service
Management System, Tariff
F.C.C. No. 1

Transmittal No. 1

cc Docket ~o. 93-12:'/

REPLY TO OPPOSITIONS TO APPLICATION FOR REVIEW
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The United Telephone companies ("United") hereby reply to

the Ad Hoc Telecommunications Users Committee's ("Ad Hoc") and

MCI Telecommunications Corporation's ("MCI") Oppositions to GTE's

Application for Review ("Application") of the Bureau's jl.Q.Q,

Database Tariff Order. 1

The SOO Database Tariff Order suspended for five months the

amount of GTE's and United's basic 800 database query rate that

exceeded .67 cents per query. GTE filed its Application on May

28, 1993. United filed an Emergency Application for Review,

sUbstantially similar to GTE's, on May 3, 1993. Given the

identical issues and similar arguments of the united and GTE

Applications, United is compelled to respond to MCI's and Ad

Hoc's oppositions.

1. In the Matter of the Bell companies' Tariff for the 800
Service Management System Tariff F.C.C. No. 1 and 800 Data Base
Access Tariffs, CC Docket 93-120, Order, (Common Carrier Bureau)
DA 93-491, released April 28, 1993 (11800 Database Tariff Order").
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Both Ad Hoc and MCI rely heavily on the Commission's~

Fiber Order2 as support for the Bureau's suspension of a portion

of GTE's and United's rates in the 800 Database Tariff Order.

This reliance is misplaced. A careful analysis of the Dark Fiber

Order and the predecessor Common Carrier Bureau Dark Fiber Order3

demonstrates why the Bureau's partial suspension of GTE's and

united's rates in the 800 patabase Tariff Order was arbitrary,

capricious and unlawful.

Indeed, in the Common Carrier Bureau Dark Fiber Order, the

Bureau relied on Section 204(a), 47 U.S.C. section 204(a), as

authority for the suspension of a portion of the dark fiber rates

filed by several BOCs. However, any similarities between the

Bureau's actions there and in the 800 patabase Tariff Order stops

at that point.

In its dark fiber order, the Bureau thoroughly analyzed the

cost support submitted by each BOC and found serious problems.

For instance, the Bureau found:

In particular, there is substantial reason to believe
petitioner's claims that these dark fiber rates include

2. In the Matter of Local Exchange Carriers' Individual Case
Basis DS3 Offerings, CC Docket 88-136, Memorandum Opinion and
Order, 6 FCC Red 4891 (1991) ("Dark Fiber Order").

3. In the Matter of Local Exchange Carriers' Indiyidual Case
Basis DS3 Service Offerings, CC Docket 88-136, Memorandum Opinion
and order, (Common Carrier Bureau) 6 FCC Red 1436 (1991) ("Common
Carrier Bureau Dark Fiber Order").
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costs of equipment and facilities not needed or used by
dark fiber customers. 4

The Bureau thus had reason to believe the filed rates unlawful by

"violating the fundamental principle that rates must be cost

based to be reasonable." 5

The Bureau used the same methodology -- per mile cost of

dark fiber -- to determine how much of each of the BOC's rates to

suspend. However, in applying this methodology, the Bureau

utilized each individual BOC's investment in cable and revenue

requirement. The result was greatly divergent rates, varying

from Southwestern Bell's low of $112 per mile to US west's high

of $266 per mile.

As the Commission has said, "[I]n order to invoke the

suspension provisions of section 204, we must find that questions

of lawfulness are presented by the new or revised tariff.,,6 It

can be argued that the Bureau did just that in the Dark Fiber

Order in response to petitioners objecting to the BOC tariffs on

the basis of improper costs. However, the same cannot be said of

the Bureaus' action in the 800 Database Tariff Order.

There were petitioners45.7186 mm
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cost supported. However, the Bureau did not investigate the

costs underlying the 800 database rates. Rather, the Bureau:

••• reviewed the basic query rates in the transmittals
to identify any that were anomalously high because they
exceeded the industry mean rate plus one standard
deviation. Such analysis, even though not exactly
precise, is generally reasonably in this context since
all LECs are deploying similar data base systems. 7

Just because a rate diverges from the industry average does not

make it unreasonable or unlawful. Indeed, such a rate is not

even an anomaly, it simply diverges from the average. Similar

technology may have

indu4we. 0 874231 0 0 13.2 cost7 617.0569.928 Tm
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examination of the cost support used to develop those rates. In

partially suspending the rates, without investigating the

reasonableness of the underlying cost support, the Bureau has

acted arbitrarily and unlawfully. Accordingly, United requests

the Commission to reverse the Bureau's decision to suspend that

portion of the 800 data base rates that exceeded .67 cents per

query.

Respectfully sUbmitted,

UNITED TELEPHONE COMPANIES

BYJ~(~
1850 M Street, N.W.
Suite 1100
Washington, DC 20036
(202) 857-1030

Craig T. Smith
P.O. Box 11315
Kansas city, MO 64112
(913) 624-3065

Their Attorneys

June 24, 1993
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CERTIFICATE OF SERVICE

I, Melinda L. Mills, hereby certify that I have on this 24th day of June, 1993, sent via
Hand Delivery, or U.S. First Class Mail, postage prepaid, a copy of the foregoing "Reply to
Oppositions to Application for Review" in the Matter of 800 Data Base Access Tariffs, CC
Docket No. 93-129, filed this date with the Secretary, Federal Communications Commission,
to the persons listed below.

Gregory J. Vogt·
Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554

Judith A. Nitsche·
Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554

Steven Funkhouser*
Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554

ChristopherJ.Frentrup·
Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554
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Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554
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Tariff Division
Federal Communications Commission
Room 518
Washington, D.C. 20554
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Common Carrier Bureau
Federal Communications Commission
Room 500
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Kathleen Levitz*
Deputy Bureau Chief, Policy
Federal Communications Commission
Room 500
Washington, D.C. 20554
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1919 M Street, N.W.
Room 246
Washington, D.C. 20554

Kathleen Abernathy*
Legal Advisor
Federal Communications Commission
Room 826
Washington, D.C. 20554

Cindy Schonhaut
Metropolitan Fiber Systems, Inc.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

James B. Gainer
Ann Henkener
PUC of Ohio
180 East Broad Street
Columbus, OH 43266



Robert C. Atkinson
Teleport Communications Group, Inc.
I Teleport Drive, Suite 301
Staten Island, NY 10311

Randall B. Lowe
Jones, Day, Reavis & Pogue
1450 G Street, N.W.
Washington, D.C. 20005-2088

James S. Blaszak
Francis E. Fletcher, Jr.
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900 - East Tower
Washington, D.C. 20005

Andrew D. Lipman
Jonathan E. Canis
Swidler & Berlin, Chartered
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

BobF. McCoy
Joseph W. Miller
John C. Gammie
P.O. Box 2400
One Williams Center, Suite 3600
Tulsa, OK 74102

Michael L. Glaser
Hopper & Kanouff, P.C.
1610 Wynkoop, Suite 200
Denver, CO 80202

William Page Montgomery
Economics and Technology, Inc.
One Washington Mall
Boston, MA 02108-2603

Heather Burnett Gold
Assoc. for Local Telecommunications

Services
1150 Connecticut Avenue, Suite 1050
Washington, D.C. 20036

Carol R. Schultz
MCI Telecommunications, Inc.
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
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